Brief Overview of the Human Rights Act (Qld) 2019

Introduction

The Human Rights Act Qld 2019 (‘HRA’) was passed on the 27 February 2019 and commenced on the
1 January 2020.1

The HRA defines ‘human rights’ as the 23 human rights listed in HRA.2 These are primarily civil and
political rights.> However, two are economic, social and cultural rights.* The HRA further clarifies
that

all individuals in Queensland have human rights but only individuals have human rights and not
corporations.®

There are three main objectives of the HRA.® First, to protect and promote human rights.” Second, to
help build a culture in the Queensland public sector that respects and promotes human rights.®
Third, to help promote a dialogue about the nature, meaning and scope of human rights.®

The HRA essentially aims to achieve these objectives via the three arms of government.?® The
legislature (Parliament) is generally required to consider human rights when proposing and
scrutinising new legislation.!! The judiciary (courts and tribunals) are generally required to interpret
all Queensland legislation, to the extent possible, in a way that is compatible with human rights.?
Finally, the executive (public entities) are generally required to act and make decisions in a way that
is compatible with human rights.*3

These obligations, amongst others, are intended to create a ‘dialogue model’ of human rights
protection whereby human rights are considered across the three arms of government, specifically,
when the legislature makes the laws, when the executive apply the laws and when the judiciary
interpret the laws.'* By the HRA promoting a discussion or ‘dialogue’ about the protection of human
rights between the three arms of government, it will in turn help build a “human rights” culture
across all three arms of government but also within the broader community that interact with all
three arms of government.?®

The Executive (public entities)
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The HRA imposes two obligations on public entities.® First, to act and make decisions in a way that is
compatible with human rights.'’ Second, to take relevant human rights into proper consideration
when making decisions.®

What is a public entity?

In general, a public entity is an organisation or body that performs a public function (i.e. provides
services to the public on behalf of the government or another public entity).*®

However, s 9 of the HRA provides a specific definition of the meaning of a ‘public entity’. It is said
that there are three types of public entities based on this definition: core, functional and opt in.% All
of them, however, must be operating ‘in and for Queensland’ to amount to a public entity for the
purposes of HRA.?!

Core public entities are public entities at all times, regardless of what functions they are
performing.?2 The HRA lists several examples of core public entities.” These include, but are not
limited to, government entities, public service employees, the Queensland Police Service and local
governments.*

Functional public entities are entities considered public entities only when they are performing a
function of a public nature on behalf of the state.?> These types of public entities reflect the modern
operation of government where many public services are provided by non-governmental entities on
behalf of the State.?® For example, a private company managing a prison would be a functional
public entity only when it is delivering their prison management services.?’

The HRA lists a number of matters that may be considered in determining whether an entity’s
function is of a public nature.?® In addition, the HRA lists a number of functions that are said to be of
a public nature such as the provision of public health services, emergency services and public
disability services.?

Therefore, employees of public health services, emergency services and public disability services are
subject to the public entity obligations under the HRA. However, private health services do not
amount to a public entity unless they provide public health services for the state or choose to be
subject to the public entity obligations under the HRA.%°

Public entity obligations
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Any organisation or body operating in and for Queensland that falls into one of these categories of a
‘public entity’ must comply with the two public entity obligations imposed set out by the HRA.3!

The first obligation to act and make decisions in a way that is compatible with human rights is
regarded as a substantive obligation in that it concerns the actual decision or conduct of public
entity employees.?? The way the employees act, including by either doing something or failing to do
something which they could or should have done, and the decisions they make, have to be
compatible with human rights.3

The second obligation to take human rights into proper consideration when making decisions

is a procedural obligation in that it relates to the process public entity employees should follow in
making a decision.3* It effectively requires public entity employees to consider how the decision
might impact people’s human rights before making a given decision.* This consideration includes
considering how the decision will work in practice but also whether there are any effective
guidelines, policies or procedures in place that can reduce the impact of the decision on people’s
human rights.®® Furthermore, the mere fact that an employee cannot identify anyone who will be
affected by their act or decision does not mean they don’t have to think about human rights in
coming to their decision; it is enough that there is a potential impact on human rights for a group of
people.’” Importantly, however, the extent to which one is expected to meet this procedural
obligation will vary depending on the employee’s role, what rights are being affected and the
vulnerability of the people affected by the decision.*® For example, the standard required of a
person deciding whether to involuntarily detain a person with impaired capacity would be higher
than for a person deciding whether to ask people to use a footpath on the other side of the road
when work is being completed to fix the other footpath.3®

Exceptions to public entity obligations

The HRA outlines three general exceptions to the public entity obligations, that is, three
circumstances where a public entity does not need to comply with their substantial or procedural
obligations.*

First, the obligations do not apply where the public entity could not reasonably have acted
differently or made a different decision because of a state or federal law or otherwise under law.*
The example given in the HRA is that a public entity is acting to give effect to a statutory provision
that is not compatible with human rights.*? This exception reflects the underlying recognition within
the HRA that the public entity obligations do not override other laws and the legal obligations they
impose on public entities.** Employees of public entities should follow laws that tell them how to act
or how to make a decision even if it is inconsistent with human rights.*
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Second, the obligations do not apply where the public entity is a body established for a religious
purpose, the act or decision in question is done or made in accordance with the doctrine of the
religion concerned and it is necessary to avoid offending the religious sensitivities of the people of
the religion.*

Finally, the obligations do not apply to any act or decision of a private nature.*® That is, the public
entity obligations do not extent to employees of public entities making decisions outside of work in

their own private life.*

Limiting human rights

The first public entity obligation is to act and make decisions in a way that is ‘compatible with human
rights’.*® The HRA states that an act, decision or statutory provision is ‘compatible with human
rights’ if it does not limit a human right or limits a human right only to the extent that is reasonable
and demonstrably justifiable in accordance with s 13.%°

A law may often limit or balance one human right with other human rights to ensure that in
protecting this one human right the law does not impinge on these other human rights.*° For
example, the right to freedom of expression may be limited to ensure national security, public safety
or to protect people from vilification.>!

For this reason, the human rights protected under the HRA are not guaranteed for all individual
persons in Queensland in the sense that that they are not absolute and unqualified rights.>?

Section 13(1) of the HRA specifies when a human right may be limited under the law:

A human right may be subject under law only to reasonable limits that can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom.

Section 13(2) provides a list of factors that may be relevant to the determination of a whether a limit
on a human is reasonable and justifiable as mentioned in subsection (1). For example, the first factor
listed in s 13(2) is the nature of the human right; holding everything else constant, it is likely easier
to justify a limitation on the right to freedom of expression than it is to justify a limitation on the
right to freedom from torture, cruel and inhuman and degrading treatment.

Accordingly, an employee of a public entity can still comply their respective substantive and
procedural public entity obligations even where they limit a human right. This limitation of a
Human Right can occur to the extent it is reasonable and demonstrably justifiable in accordance with
s 13(1) having regard to the factors listed in s 13(2). This generally requires a few steps to be
followed.>
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First, the employee must consider how any of the human rights protected in the HRA will be limited
by their decision or conduct.>* Second, the employee must be able to point to a law or regulation
that permits them to limit of any these human rights that can be affected.>® Finally, the employee
must consider whether the limitation that their decision or conduct will have on certain human
rights is reasonable and justified in the way mentioned in s 13(1) having regard to the factors listed
ins 13(2).%¢

So, if an employee makes a decision or engages in conduct that limits a human right under the HRA,
there is a law that enables for this limitation and the limitation is reasonable and justifiable under s
13 then the given decision or conduct by the employee will likely still be in compliance with their
public entity obligations.

Notably, documenting a decision-making process along the line of these steps is important for the
employee being able to show they acted in accordance with their public entity obligations.>’

Complaints

The HRA does not create any new offence or a stand-alone statutory cause of action for an alleged
breach of a public entity’s human right obligations.>®

However, there are three avenues for a person who believes a public entity has breached their
human rights obligations to complain and seek remedies: internal complaints, independent
complaints and complaints to the courts and tribunals.>® Notably, a person is only able to complain
about an alleged breach of public entity obligations under the HRA that occurred on or after 1
January 2020.%°

The individual must first raise the complaint internally with the public entity.5!

If the person has not received a response within 45 days since the complaint was made or the
response received within 45 days is considered inadequate by the individual then the individual can
complain to the QHRC.52 Notably, either the individual subject to the public entity’s alleged
contravention of their obligations, an agent of the individual or a person authorised in writing by the
QHRC to make a complaint for the individual is permitted to complain to the QHRC.% Furthermore,
the QHRC may accept a complaint made before 45 business days have elapsed since the complaint
was made if it considers it appropriate to do so because of exceptional circumstances.® The HRA
establishes a whole procedure for the QHRC to follow in dealing with human right complaints
submitted to them.®® Essentially, the QHRC can try informally resolve the complaint by discussing it
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with the parties, attempt to resolve the complaint through a compulsory conciliation conference or
refer the complaint to other complaint agencies.®®

Alternatively, the complaint can be taken to a court or tribunal in limited circumstances.®” It cannot
be taken directly to the court or tribunal.®® However, it is possible to raise the complaint as an
additional ground of unlawfulness where the person also has a separate cause of action that the
public entity has acted unlawfully.®® This has been referred to as a ‘piggy-back’ action.”® Notably,
even if the separate cause of action is unsuccessful, the complainant may still obtain the relief or
remedy that was available in the separate cause of action if the human rights complaint is upheld
unless the relief or remedy consists of damages.”*
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